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Appeal was taken from a decision of the United
States Bankruptcy Court for the Central District of
California, Aaron K. Phelps, J., which, inter alia,
denied turnover of a family residence by the trustee
to debtor's former wife. The Bankruptcy appellate
Panels of the Ninth Circuit, Katz, J., held that state
court judgment of dissolution of marriage entered
after filing of bankruptcy petition was not void by
reason of automatic stay provision; however, state
court judgment had no effect on property of the es-
tate in hands of trustee but could only be enforced
by wife against debtor if and when debtor obtained
family residence back from the estate.

Order in accordance with opinion.

West Headnotes

[1] Divorce 134 883

134 Divorce
134V Spousal Support, Allowances, and Dispos-

ition of Property
134V(D) Allocation of Property and Liabilit-

ies; Equitable Distribution
134V(D)9 Proceedings for Division or

Assignment
134k882 Judgment or Decree

134k883 k. In general. Most Cited

Cases
(Formerly 134k254(1))
Filing of an intended decision in dissolution of

marriage case in the California superior court,
whose proposed findings and conclusions of law
were not objected to, did not constitute a final judg-
ment which would transfer title from community to
separate ownership. Cal.Rules of Court, Rule
232(g); West's Ann.Cal.C.C.P. § 664.

[2] Bankruptcy 51 2401

51 Bankruptcy
51IV Effect of Bankruptcy Relief; Injunction

and Stay
51IV(B) Automatic Stay

51k2394 Proceedings, Acts, or Persons
Affected

51k2401 k. Domestic relations claims
and proceedings. Most Cited Cases

(Formerly 51k217(5), 51k217.3(4))
State court judgment of dissolution of marriage

entered after filing of bankruptcy petition was not
void by reason of automatic stay provisions;
however, state court judgment had no effect on
property of the estate in hands of trustee but could
only be enforced by wife against debtor if and when
debtor obtained family residence back from the es-
tate. Bankr.Code, 11 U.S.C.A. §§ 362, 541(a).

*898 William Yacobozzi, Jr., Newport Beach, Cal.,
for appellant.

Jon R. Stuhley, Stopher & Stuhley and J. Thomas
Bowne, Santa Ana, Cal., for appellee.

Before KATZ, HUGHES and VOLINN, Bank-
ruptcy Judges.

OPINION
KATZ, Bankruptcy Judge:

Prior to the filing of this bankruptcy on
September 17, 1980, a California Superior Court
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dissolution action was heard to determine*899 the
respective rights of Mercier and Valerie Willard in
a division of their community property. On July 8,
1980, an Intended Decision was filed with the su-
perior court and sent to the parties. Among other
things, the intended decision awarded the family
residence to Valerie Willard and directed Mercier
Willard to convey legal title to her.

On September 17, 1980, Mercier Willard filed
a voluntary Chapter 7 bankruptcy. On September
25, 1980, the superior court entered judgment in
conformity with its July 8, 1980 Intended Decision.

Shortly after the filing of the bankruptcy Valer-
ie Willard filed a complaint in the bankruptcy court
seeking relief from stay, damages and an order re-
quiring the debtor and the trustee to convey title for
the residence to the plaintiff. On February 3, 1981,
the bankruptcy court entered summary judgment for
the debtor on the issue relative to community prop-
erty holding the state court judgment void under 11
U.S.C. s 362 and the residence subject to adminis-
tration in the bankruptcy estate. The bankruptcy
court found that the filing of an intended decision
in a superior court did not constitute a final judg-
ment which would transfer title from community to
separate ownership. Valerie Willard has appealed
both of the above issues.

We are called upon to determine whether a
state court judgment, entered after bankruptcy, was
void by reason of the automatic stay of 11 U.S.C. s
362 and, if not, its effect on property of the estate.
We hold that the judgment was not rendered void
by the automatic stay but that it has no effect on
property of the estate in the hands of the trustee.

[1] The Panel first turns to the issue of whether
the superior court judgment was final before the
date the bankruptcy was filed. Appellant relies on
the wording of Rule 232(g), California Rules of
Court, which provides:

“The court shall, within 10 days after the expira-
tion of the time for filing objections or, if a hear-

ing is held, within 10 days after such hearing,
sign and file its findings, conclusions and judg-
ment. The judgment so filed shall constitute the
decision upon which judgment shall be entered
pursuant to Section 764 of the Code of Civil Pro-
cedure.”

Appellant argues that the proposed findings
and conclusions of law were not objected to and
therefore under Rule 232(g) they must constitute
the final decision of the court. Since the period for
objecting to the findings elapsed prior to the filing
of the within bankruptcy, the residence belongs
solely to the appellant and is not property of the es-
tate.

The trustee and the debtor point out that Rule
232(g) refers to the judgment as being entered un-
der Section 664 of the Code of Civil Procedure.
Section 664 provides in part that “(i)n no case is a
judgment effectual for any purpose until entered.”
Since the judgment was entered after the filing of
the bankruptcy, it is argued that the judgment is
void and therefore the residence is property of the
estate.

California courts have long followed the rule
that a judgment is not effectual for any purpose un-
til entered. See, e.g., Lane v. Pellissier, 208 Cal.
590, 283 P. 810 (1930); Lind v. Baker, 48
Cal.App.2d 234, 119 P.2d 806 (1942); cf. Brown v.
Superior Court of California in and for Los Angeles
County, 70 Cal.App. 732, 234 P. 409 (1925).

In Phillips v. Phillips, 41 Cal.2d 869, 264 P.2d
926 (1954), the Supreme Court of the State of Cali-
fornia followed the general rule of Section 664 by
stating that until judgment is entered, it is not effec-
tual for any purpose. Furthermore, the court held
that at any time before entry of judgment the court
may change its conclusions of law and findings of
fact and enter a judgment different from the one
first announced. Phillips v. Phillips, supra, at 874,
264 P.2d 926.

In the present case we can find no authority
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which would indicate that California Rule of Court
232(g) overrides the general rule set forth in Phil-
lips v. Phillips, supra. Since the judgment was
entered after the bankruptcy was filed, this Panel
holds in *900 accordance with California law that
the judgment was not final and, therefore, ineffec-
tual on the date the bankruptcy was filed.

[2] We now turn to the issue of whether the
judgment is void by reason of the automatic stay of
11 U.S.C. s 362. The automatic stay of s 362 oper-
ates as a stay of virtually all actions brought against
the debtor. Section 362(a) provides that the stay is
applicable to all “entities.” The term “entity” is
defined in 11 U.S.C. s 101(14) as including per-
sons, trusts and governmental units. Although this
definition is not exclusive,[FN1] there is no indica-
tion that the automatic stay would act to stay the
entry of judgment by a court. This conclusion is
consistent with 28 U.S.C. s 1481, which states in
pertinent part: “(a) bankruptcy court shall have the
powers of a court of equity, law and admiralty, but
may not enjoin another court.” (Emphasis added).

FN1. The word “includes” and “including”
are not limiting. 11 U.S.C. s 102(3).

Thus, while a bankruptcy court might find a
party in contempt for commencing or continuing an
action, the court would not have the jurisdiction to
void a judgment where the judgment results solely
from a court entering a judgment and the judgment
is challenged on automatic stay grounds.

Having held that the superior court judgment is
valid, this Panel must also determine whether the
judgment is merely valid as between the debtor and
appellant or whether it is also valid as against the
estate.

Section 541(a) (11 U.S.C. s 541(a)) provides
that an estate is created upon the commencement of
a case under Section 301, 302 or 303. Included in
the estate are all “interests of the debtor and the
debtor's spouse in community property-that is-
under the sole, equal or joint management and con-

trol of the debtor; or liable for an allowable claim
against the debtor” and/or spouse, to the extent that
such interest is so liable.[FN2]

FN2. Subject to certain limitations not ap-
plicable herein, California law provides
that either spouse has the management and
control of the community personal and real
property. See California Civil Code ss
5125, 5127, and 5105.

In the present case the Superior Court judgment
was not final on the day the case was commenced.
Under s 541 the community property of the debtor
and his spouse became property of the estate. Once
the estate is created no interests in estate property
remain in the debtor. House Report No. 95-595,
95th Cong. 1st Sess. (1977) 367-8; Senate Report
No. 95-989, 95th Cong. 2d Sess. (1978) 82-3,
U.S.Code Cong. & Admin.News 1978, p. 5787. At
the time the judgment became final the debtor did
not have any interest in estate property other than
that which he could exempt back from the estate
under 11 U.S.C. s 522. Therefore, that judgment
can only be enforced by appellant against the debt-
or if and when he once again obtains such property
back from the estate.

Once the bankruptcy is filed, it is equally clear
that a superior court judgment does not affect the
character or title of the property held in the debtor's
estate. Section 1471(e) (28 U.S.C. s 1471(e))
provides that the bankruptcy court shall have ex-
clusive jurisdiction of all the property, wherever
located of the debtor, as of the commencement of
the case. Unless and until the bankruptcy court de-
flects such jurisdiction to another court, the prop-
erty of the estate will be unaffected by the superior
court decree.[FN3]

FN3. The appellant argues that it is in-
equitable for the debtor to submit the fam-
ily residence to claims of creditors. This
argument is dismissed because California
law provides that the superior court will be
able to review the effects of the bankruptcy
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in fashioning a new support order. See
California Civil Code s 4812. The appel-
lant also presents argument relative to ex-
emptions and nondischargeability of cer-
tain debts. The court below specifically re-
served a decision on these issues and there-
fore we will not reach them herein.

In summary, we hold that the divorce court's
judgment was valid as between the parties and, al-
though not stayed by *90111 U.S.C. s 362, ineffect-
ive against the bankruptcy estate. The judgment
denying turnover of the residence by the trustee to
Mrs. Willard is affirmed.

9th Cir.BAP (Cal.), 1981.
In re Willard
15 B.R. 898, 5 Collier Bankr.Cas.2d 1081, 8
Bankr.Ct.Dec. 553, Bankr. L. Rep. P 68,521
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